2016

Investment Adviser
Annual and Other Compliance Matters
This annual memorandum provides our clients and friends with brief summaries of selected
compliance matters relevant to investment advisers registered with the Securities and
Exchange Commission (the “SEC”) pursuant to the Investment Advisers Act of 1940 (the
“Advisers Act”), as well as state-registered investment advisers and investment advisers that
are exempt from registration with the SEC or a state securities regulator but are required to
file an abbreviated Form ADV (“exempt reporting advisers,” and collectively, “advisers”).
The topics addressed by this memorandum are divided into two categories:
•

matters that are addressed annually, and

•

matters that are addressed during the course of the year, either periodically or upon
the occurrence of certain events.

Key Regulatory and Compliance Developments in this Memorandum for 2016:
•

SEC and National Futures Association guidance regarding cybersecurity awareness
and preparedness (pages 1-2)

•

Proposed amendments to Form ADV and the requirement to maintain certain books
and records (page 5)

•

Potential new anti-money laundering regulations applicable to federally registered
advisers (page 15)

The headings for matters addressed by this update that are applicable to exempt reporting
advisers are followed by symbol (“(ERA)”) for ease of reference. State-registered investment
advisers should be aware of the specific requirements of the state or states in which they are
registered, as they may differ from the requirements discussed herein.
This memorandum is not intended to be a comprehensive list of the ongoing compliance and filing obligations of any particular adviser.
Rather, it is intended to serve as a reminder of many of the more significant and/or regularly occurring of those obligations, and as an
update regarding certain regulatory developments. In particular, this memorandum is intended to be of use to advisers to hedge funds,
private equity funds and other investment vehicles that are not registered as investment companies pursuant to the Investment Company
Act of 1940 (the “Investment Company Act”) (collectively, “private funds”), although matters of relevance to other types of advisers
are discussed as well. This memorandum does not address the compliance obligations particular to advisers to investment companies
registered under the Investment Company Act or to advisers to commodity pools that are not relying on an exemption from registration
with respect to such pools. It should be noted that many of the matters that are applicable to exempt reporting advisers are applicable to
all unregistered advisers, whether or not they are required to file Form ADV. For complete information regarding your compliance
obligations, you should refer to your compliance policies and procedures and consult with counsel as necessary.
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ANNUAL MATTERS
Annual Compliance Review
Pursuant to Rule 206(4)-7 adopted under the Advisers Act, an SEC-registered investment
adviser is required to review its compliance policies and procedures no less frequently than
annually, to assess their adequacy and the effectiveness of their implementation. Advisers
conducting such a review should include a risk-based assessment of their policies and
procedures, which involves identifying the areas of high risk within the adviser’s compliance
program and building and prioritizing its compliance monitoring program around those risks.
Compliance
Tip

Conducting a Risk-Based Assessment

Regulatory
Development

Developing Guidance Regarding Cybersecurity(ERA)

As a result of the SEC’s recent “broken windows” approach to compliance
investigations and enforcement1 as well as other initiatives, the SEC and its
staff have shown an increasing willingness to bring actions against SECregistered investment advisers for compliance-related infractions without
reference to or allegations of any harm done to investors as a result of such
violations. In conducting a risk-based assessment of its policies and
procedures, an adviser should include a review of recent SEC public
releases and actions with its other considerations to be certain that the areas
on which the SEC has focused are adequately addressed.

In 2014, the SEC’s Office of Compliance Inspections and Examinations
(“OCIE”) instituted a cybersecurity initiative (the “Cybersecurity
Initiative”) designed to assess cybersecurity preparedness in the securities
industry and to obtain information about the industry’s recent experiences
with certain types of cybersecurity threats.2 Throughout 2015, the Division
of Investment Management of the SEC3, OCIE4 and the National Futures
Association (“NFA”)5 have issued further guidance and requirements
regarding cybersecurity awareness and preparedness. While policies and

1

Commissioner Mary Jo White’s speech regarding the “broken windows” approach is available here:
http://www.sec.gov/News/Speech/Detail/Speech/1370539872100.
2
For more information regarding OCIE’s original release regarding the Cybersecurity Initiative, including a link to a
sample of the request for information and documents that OCIE intended to use in connection with the
Cybersecurity Initiative, see our client alert, available here: http://www.fdh.com/news/data/00073.
3
For more information regarding the Division of Investment Management’s guidance, see our client alert, available
here: http://www.fdh.com/news/data/00075.
4
OCIE’s September 2015 cybersecurity risk alert is available at: http://www.sec.gov/ocie/announcement/ocie-2015cybersecurity-examination-initiative.pdf.
5
For more information regarding the NFA’s cybersecurity guidance and requirements, see our client alert, available
here: http://www.fdh.com/news/data/00076.
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procedures intended to address cybersecurity risks may vary from adviser to
adviser, the growing body of guidance from regulators provides a
framework for advisers’ compliance programs as well as a reinforcement of
the importance of cybersecurity.

Review of Offering Documents(ERA)
Each year, an adviser to private funds should review the private funds’ offering documents
(including subscription documents) to ensure that they are materially accurate and up-to-date,
and update the documents as necessary. Changes may be warranted based upon, for example
(but without limitation): changes in applicable laws, rules and regulations; changes in the
adviser’s key personnel; changes in a private fund’s terms or investment strategy; or changes
in service provider relationships.
Form 13H(ERA)
Pursuant to Rule 13h-1 adopted under the Securities Exchange Act of 1934 (the “Exchange
Act”), advisers that are “large traders” are required to identify themselves and make certain
disclosures to the SEC by filing Form 13H. Rule 13h-1 and the related Form 13H are
intended to assist the SEC in identifying, and obtaining trading information with respect to,
large traders. A large trader is, essentially, any person (such as an adviser) that, directly or
indirectly, including through other persons controlled by that person, effects transactions in
National Market System (“NMS”) securities that equal or exceed 2 million shares or $20
million during any calendar day, or 20 million shares or $200 million during any calendar
month. The definition of large trader focuses on the ultimate parent company of an entity or
entities that employ or otherwise control individuals that exercise investment discretion. To
that end, a parent company can comply with the self-identification requirement of Rule 13h-1
on behalf of its subsidiaries.
Persons that become large traders and have not previously filed Form 13H must do so
promptly after first effecting transactions equal to or greater than the threshold activity level.
Large traders are required to file an updated Form 13H within 45 days after the end of each
calendar year and promptly (generally, within 10 days) following the end of a calendar
quarter if any of the information on the form becomes inaccurate for any reason. The annual
filing can be combined with the amendment after the fourth quarter, if one is necessary. As
Form 13H includes a list of the large trader’s broker relationships, firms with a large number
of broker relationships may find that they are required to file an amended Form 13H after all
or most quarters.
Annual Reaffirmation of CFTC Rule 4.13(a)(3) and Rule 4.14(a)(8) Notices(ERA)
A commodity pool operator (“CPO”) that relies on Rule 4.13(a)(3), adopted by the
Commodity Futures Trading Commission (“CFTC”) under the Commodity Exchange Act
(the “CEA”), for exemption from registration as a CPO with respect to any commodity pools
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(such as private funds that own commodity interests) it manages and a commodity trading
adviser (“CTA”) that relies on CFTC Rule 4.14(a)(8) adopted under the CEA for exemption
from registration as a CTA, must file an annual re-affirmation of the claim of exemption with
the NFA within 60 days after each calendar year end. Note that the exemption from
registration as a CPO, as well as the related annual reaffirmation, is filed separately with
respect to each commodity pool.
GMEI Annual Renewal(ERA)
Each private fund that trades swaps and has therefore been required to obtain a Global
Markets Entity Identifier (“GMEI”) (formerly known as a CICI) is required to recertify the
GMEI annually on the anniversary of the date upon which the GMEI was last “maintained.”
This can be done on the GMEI Utility Portal with an annual renewal payment of $120.
Annual Delivery of Privacy Notice
SEC-registered investment advisers are required by SEC Regulation S-P to provide clients
and investors in the private funds they advise with a notice that describes the advisers’
privacy policies and practices. Subject to an exception described below, this notice must be
delivered at least annually during the continuation of the client or investor relationship.
Although Regulation S-P applies only with respect to certain categories of natural person
clients and private fund investors, it is good practice to provide the notice to all clients and
private fund investors.
Regulatory
Development

Exception to the Annual Privacy Policy Notice Requirement
On December 4, 2015, the Gramm-Leach-Bliley Act (the “GLBA”) was
amended (effective immediately) to provide an exception to the annual
privacy policy delivery requirement for financial institutions (such as
registered investment advisers) that:
•

share nonpublic personal information only in accordance with
existing exceptions under the GLBA;

•

have already delivered a notice describing privacy policies and
practices; and

•

have not changed their policies and practices with regard to
disclosing nonpublic personal information from the policies and
practices that were disclosed in the most recent notice sent to
consumers.6

Advisers should be aware that they are still required to deliver an initial

6

The Fixing America’s Surface Transportation Act containing the amendment to the Gramm-Leach-Bliley Act is
available here: https://www.gpo.gov/fdsys/pkg/BILLS-114hr22enr/pdf/BILLS-114hr22enr.pdf. See Title LXXV –
Eliminate Privacy Notice Confusion.
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notice that describes the advisers’ privacy policies and practices; the
exception applies only to annual updates.

Annual Confirmation of Investors’ “New Issue” Status(ERA)
Financial Industry Regulatory Authority (“FINRA”) Rule 5130 prohibits broker-dealers that
are FINRA members from allocating “new issues” (i.e., initial public offerings) of equity
securities to certain “restricted persons” (as defined in FINRA Rule 5130), including private
funds in which restricted persons participate in profits and losses from new issues.
FINRA Rule 5131 prohibits broker-dealers from allocating new issues to accounts
beneficially owned by executive officers and directors of certain companies in exchange for
investment banking relationships with those companies, a practice known as “spinning.”
Broker-dealers that are FINRA members are restricted from allocating new issues to a private
fund if the aggregate beneficial interests in the private fund of (i) executive officers and
directors of a “public company” (as defined in FINRA Rule 5131) or “covered non-public
company” (as defined in FINRA Rule 5131) (each, a “covered company”), and (ii) persons
“materially supported” (as defined in FINRA Rule 5131) by executive officers or directors of
the covered company (any person described in (i) or (ii), a “covered person”) exceed 25%,
unless the relevant private fund restricts the portion of its profits or losses from new issues
that is allocated to the covered persons related to such covered company to no more than
25%.
Advisers that purchase new issues on behalf of clients must obtain written confirmation every
12 months as to whether their clients, and investors in private funds they manage, are
“restricted persons” pursuant to FINRA Rule 5130 or “covered persons” of “covered
companies” pursuant to FINRA Rule 5131. This confirmation may be obtained by sending a
letter to each client and/or investor asking them to confirm their status. The letter may be a
negative consent letter, i.e., a letter indicating that in the absence of any written response to
the contrary, the adviser will presume that a client’s or investor’s status has not changed.
Annual Schedule 13D/13G and Form 13F Filing Updates(ERA)
See below under the headings “Schedule 13D and 13G for Large Positions” and “Form
13F Holdings and Notice Reports for Institutional Investment Managers.” Note that
filings may be required as early as February 14th of each year. Also note that an adviser is
required to make a determination prior to the initial Form 13F filing in each calendar year as
to whether the adviser or any of its affiliates and/or the private funds it manages will be
required to be a Form 13F filer during that calendar year.
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Form ADV - Annual Updating Amendment(ERA)
An SEC-registered investment adviser is required, pursuant to SEC Rule 204-1 adopted under
the Advisers Act, to keep current its Form ADV, “Uniform Application for Investment
Adviser Registration and Report by Exempt Reporting Advisers.” Form ADV is filed through
the Investment Adviser Registration Depository (“IARD”) system, a web-based electronic
filing system operated by FINRA. State-registered investment advisers are generally subject
to similar requirements, including additional questions on Form ADV Parts 1 and 2. Exempt
reporting advisers are also required to file and keep current Form ADV Part 1 through the
IARD system, but are not required to complete all items of Form ADV Part 1 and are not
required to prepare or file Part 2.
Form ADV must be updated annually, no later than 90 days after the end of a filing adviser’s
fiscal year, by the filing of an “annual updating amendment” with the SEC through the IARD.
Advisers should be aware that, as 2016 is a leap year, the deadline for filing their Form ADV
this year is March 30 for advisers with a December 31 fiscal year end. The annual updating
amendment must include revised information for all applicable sections of the form that have
become inaccurate in any way. There is a filing fee of up to $225 for an annual updating
amendment ($150 for exempt reporting advisers). Note that such amount must be in an
adviser’s IARD daily account before the annual updating amendment can be filed.
For SEC- and state-registered investment advisers, the annual updating amendment must
include an updated version of the adviser’s “brochure” (Form ADV Part 2A) in PDF format,
along with, or including, a summary of material changes from the previous brochure.
Regulatory
Development

Proposed Amendments to Form ADV(ERA)
In May of 2015, the SEC proposed amendments7 to Form ADV that would
require an adviser, including an exempt reporting adviser, to provide certain
additional information regarding the adviser’s operations (including the
adviser’s social media presence, branch offices and other employment by its
chief compliance officer, if any) as well as the separately managed
accounts (i.e., advisory accounts other than pooled investment vehicles such
as private funds and registered investment companies) it advises (including
the types of assets in the account(s), the use of derivatives and borrowings).
The proposed amendments would also permit umbrella registration of
related advisers on a single Form ADV similar to the current “relying
adviser” guidance. Finally the proposed amendments would require
federally registered investment advisers to retain certain written materials
regarding performance claims. The comment period with respect to the
proposed amendments to Form ADV and certain rules under the Advisers
Act ended on August 11, 2015.

7

The SEC’s release regarding the proposed amendments to Form ADV and certain rules under the Advisers Act is
available here: https://www.gpo.gov/fdsys/pkg/FR-2015-06-12/pdf/2015-12778.pdf.
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Annual Offering of Brochure to Clients
SEC Rule 204-3 adopted under the Advisers Act requires that an SEC-registered investment
adviser deliver to each client, within 120 days of the end of the adviser’s fiscal year, (i) a free
updated brochure (Form ADV Part 2A) that includes a summary of material changes from the
brochure filed by the adviser in the previous fiscal year or is accompanied by a summary of
material changes, or (ii) a summary of material changes that includes an offer to provide a
copy of the updated brochure and information on how a client may obtain the brochure. An
offer to deliver an updated brochure must be accompanied by a website address and a
telephone number and e-mail address for obtaining the complete brochure, as well as the
website address for obtaining information about the adviser through the Investment Adviser
Public Disclosure website (www.adviserinfo.sec.gov). If the adviser chooses the latter
approach, it must preserve a copy of the summary of material changes that it delivers to
clients.
State-registered investment advisers are generally subject to similar brochure delivery
requirements.
Form PF
SEC Rule 204(b)-1 adopted under the Advisers Act requires certain SEC-registered
investment advisers to private funds to file Form PF, “Reporting Form for Investment
Advisers to Private Funds and Certain Commodity Pool Operators and Commodity Trading
Advisors” (“Form PF”), at least annually.
Pursuant to a parallel rule adopted by the CFTC (CFTC Rule 4.27), an SEC-registered
investment adviser that is also a CPO or a CTA is required to file Form PF with the SEC, but
is exempt from the provision of duplicative information to the CFTC (but if registered as a
CPO, must file certain sections of Form CPO-PQR as required by the CFTC and the NFA).
Advisers to private funds are divided into two groups for purposes of Form PF – large
advisers with significant assets under management (“Large Private Fund Advisers”) and all
other smaller advisers. “Large Private Fund Advisers” are SEC-registered investment
advisers that, alone or collectively with affiliated advisers, have a least $1.0 billion, $1.5
billion or $2.0 billion in gross assets under management attributable to “liquidity funds,”
“hedge funds” or “private equity funds,” respectively (each as defined in SEC Rule 204(b)-1
adopted under the Advisers Act). Exempt reporting advisers and SEC-registered investment
advisers that have less than $150 million in private fund assets under management are not
required to file Form PF.
The amount of information required to be reported and the frequency of reporting is different
for Large Private Fund Advisers and other smaller advisers. Depending on the type or types
of private funds managed, “Large Private Fund Advisers” are required to complete Section 1
and one or more of the other sections of Form PF; advisers that are not Large Private Fund
Advisers are only required to complete Section 1. The additional sections of Form PF
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required to be completed by Large Private Fund Advisers require more detailed information
about managed private funds, including leverage and liquidity.
Large Private Fund Advisers whose only clients are private equity funds and advisers that are
not Large Private Fund Advisers are required to file Form PF annually within 120 days after
the end of their fiscal year. Large Private Fund Advisers to hedge funds and liquidity funds
are required to file Form PF within 60 days or 15 days, respectively, after the end of each
fiscal quarter. As 2016 is a leap year, advisers should bear the extra day in mind when
calculating the deadline for filing their Form PF. Form PF is required to be filed
electronically through the IARD. The fee for each quarterly or annual filing is $150.
Annual Corporate/LLC/LP filings with Relevant Jurisdictions of Formation and
Qualification(ERA)
Advisers and any private funds they manage are subject to annual corporate, limited liability
company or limited partnership filings and tax payments in the jurisdictions of formation of
the adviser and of the private fund entities. Filings may also be required in jurisdictions in
which an entity is qualified to do business. Private funds formed in non-U.S. jurisdictions
may also be required to make additional regulatory filings, including the filing of financial
statements with appropriate authorities.
Delivery of Audited Financial Statements by Funds in Satisfaction of Custody Rule
Requirements
SEC Rule 206(4)-2 adopted under the Advisers Act (the “custody rule”) provides that SECregistered investment advisers that manage private funds and are deemed to have custody of
the private funds’ assets (which will include many advisers that serve as the general partners,
managing members or trustees of private funds) may satisfy certain requirements of the
custody rule by delivering to private fund investors annual audited financial statements of the
private funds, prepared in accordance with U.S. generally accepted accounting principles
(“GAAP”). The custody rule requires that these financial statements be delivered within 120
days of a private fund’s fiscal year end (180 days for funds of funds). If an adviser that
manages private funds does not expect to, or is unable to, meet this requirement, it must
comply with certain additional requirements of the custody rule during the fiscal year.
Similar rules apply to state-registered investment advisers in many states.
Note that an SEC-registered investment adviser may generally comply with the custody rule
without obtaining a separate audit of special purpose vehicles used to make investments on
behalf of private funds on the conditions that (i) the assets of such special purpose vehicles
must be included in the scope of the financial audit of one or more private funds managed by
the adviser and (ii) the special purpose vehicles have no owners other than the adviser, the
adviser’s related persons and private funds managed by the adviser.
FBAR Filings(ERA)
An adviser or certain of its personnel must file with the Internal Revenue Service a Report of
Foreign Bank and Financial Accounts on FinCEN Form 114 (the “FBAR”) if the adviser has
2015 – Annual Matters
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a financial interest in, or signature or other authority over, any foreign “financial accounts.”
The instructions to the FBAR state that financial accounts include both accounts of the type
that are traditionally thought of as financial accounts (i.e., bank accounts and the like) and a
“mutual fund or similar pooled fund (i.e., a fund that is available to the general public with a
regular net asset value determination and regular redemptions).” Final Treasury Regulations
reserve on whether other types of pooled investment funds (such as hedge funds, private
equity funds and venture capital funds) which are generally only available to accredited
investors, are to be treated as “financial accounts.” In the absence of guidance as to the
treatment of such funds, many fund managers have continued to rely on IRS guidance issued
in 2010 for tax years 2009 and earlier to the effect that interests in hedge funds and private
equity funds will not be treated as financial accounts with respect to which FBAR reporting is
necessary.
Annual Federal Form D and State Notice Filings(ERA)
See below under the heading “Federal Form D and State Notice Filings.”
IARD Renewal Account Funding(ERA)
The first action of the annual updating cycle for most advisers occurs at the end of each year,
when the adviser’s IARD “renewal account” must be funded to provide for the payment of
system processing fees for investment adviser representatives (if any) and annual state
renewal fees. State renewal fees will be due, for the adviser itself and for each registered
investment adviser representative (if any), for each state with which the adviser and any
investment adviser representatives have notice-filed or registered. The renewal account must
be fully funded by early December of each year. More information can be found on the
IARD website: www.iard.com.
Annual Matters for Registered CPOs and CTAs Relying on CFTC Rule 4.7(ERA)
CFTC-registered CPOs and CTAs that rely on CFTC Rule 4.7 for relief from certain
disclosure, reporting, and recordkeeping requirements are nonetheless subject to various
annual compliance obligations, including the following:
•

CPOs must file annual audited financial statements for each commodity pool with the
NFA and distribute those statements to investors in the pool within 90 days after the
pool’s fiscal year end (or the permanent cessation of trading) (extensions may be
requested prior to the deadline);

•

CPOs must file CFTC Form CPO-PQR with the NFA within 60 days of the calendar year
end for CPOs with at least $1.5 billion assets under management, and within 90 days of
the calendar year end for all other CPOs;

•

CTAs must file Form CTA-PR with the NFA within 45 days of the calendar year end;
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•

CPOs and CTAs must complete the NFA Annual Questionnaire and pay annual dues on
the anniversary of their registrations (with a 30 day grace period before NFA membership
is deemed to be withdrawn);

•

CPOs and CTAs must review their operations using the NFA’s Self-Examination
Questionnaire, and an appropriate supervisory person must attest to such review; and

•

CPOs and CTAs must periodically update their due diligence regarding the registration
status of those with whom they do business, including without limitation commodity pool
investors, to ensure compliance with NFA Bylaw 1101.

Filings by registered CPOs and CTAs to claim exemption pursuant to CFTC Rule 4.7 are not
required to be re-affirmed.
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OTHER PERIODIC COMPLIANCE MATTERS
Holdings and Transactions Reports Pursuant to Personal Trading Policy
An SEC-registered investment adviser is required to have a Code of Ethics that includes
policies and procedures regarding the personal trading of persons with access to certain
information regarding the adviser’s advisory business. Such policies and procedures must,
among other things, require that each reporting person provide (i) a holdings report at least
once in every 12-month period on a date that the adviser selects, and (ii) transaction reports
no later than 30 days after the end of each calendar quarter. It is important that an adviser
follow the policies and procedures set out in its Code of Ethics regarding the collection of
personal securities account holdings and transactions reports, or brokerage statements in lieu
thereof, as required by SEC Rule 204A-1 adopted under the Advisers Act. Failures to take
action if such reports or statements are provided either late or not at all are likely to lead to a
deficiency finding by SEC or state examination staff.
Compliance
Tip

Use of “Blind Trust” Accounts
Certain accounts for the benefit of a supervised person of an adviser over
which the supervised person has “no direct or indirect influence or control”
are generally exempt from the reporting requirements discussed above. In
June, the SEC’s staff issued guidance reminding advisers of the limitations
of the exemption.8 In particular, the staff noted that merely appointing a
trustee or other person with discretionary authority over an account is
insufficient; the beneficial owner must also have no control over or insight
into the account. Further, the staff advised that a general certification from
the supervised person that the supervised person has no influence or control
over the account would be insufficient for purposes of the personal account
reporting exemption, and that an adviser should require more specific
certifications regarding influence and control.

Interim Amendments to Form ADV(ERA)
Between annual updating amendments, Form ADV must be amended promptly if:
•

information provided in response to Part 1A Item 1 (Identifying Information), Item 3
(Form of Organization), Item 9 (Custody – except 9.A.(2), 9.B.(2), 9.E. and 9.F.) or Item
11 (Disclosure Information – disciplinary) becomes inaccurate in any way;

•

information provided in response to Part 1A Item 4 (Successions), Item 8 (Participation
or Interest in Client Transactions), or Item 10 (Control Persons – including Schedules A
and B) becomes materially inaccurate; or

8

The guidance regarding the use of “blind trust” and similar accounts is available on the SEC’s website:
http://www.sec.gov/investment/im-guidance-2015-03.pdf.
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•

information provided in Part 2 (the brochure) becomes materially inaccurate (an adviser
is not required to update its brochure between annual amendments solely because the
amount of client assets managed has changed or because the adviser’s fee schedule has
changed, but if an adviser is updating its brochure for another reason in between annual
amendments, and the amount of client assets the adviser manages listed in response to
Item 4.E, or its fee schedule listed in response to Item 5.A, has become materially
inaccurate, the adviser should update such item(s) as part of the interim amendment).

Amendments to the information required by Part 1A Items 2, 5, 6, 7 (including, without
limitation, Section 7.B.(1) of Schedule D regarding private fund information), 9.A.(2),
9.B.(2), 9.E., 9.F. or 12 may be deferred until the time that an adviser files its annual updating
amendment of Form ADV, even if prior to such annual update the responses to those items
have become inaccurate.
Schedule 13D and 13G for Large Positions(ERA)
Under Section 13(d) of the Exchange Act, a person whose acquisition of securities of an
issuer results in beneficial ownership of more than 5% of a class of the issuer’s equity
securities that is registered under the Exchange Act must file with the SEC a Schedule 13D
within 10 days of the acquisition (unless the person is eligible to file Schedule 13G, as
discussed below). For purposes of Schedules 13D and 13G, the “beneficial owner” can be
the adviser, the private funds it manages that hold the relevant securities, the general partners
or managing members of the private funds and/or the adviser’s portfolio managers and
principals.
Schedule 13D discloses, among other things:
•

the beneficial owner’s identity and related information;

•

the source and amount of funds or other consideration used to make the acquisition;

•

the purpose of the acquisition; and

•

the number of shares beneficially owned.

The occurrence of any material change in any of the facts set forth in a filed Schedule 13D
will, in general, trigger a new filing requirement – i.e., an amendment to the previously filed
Schedule 13D must be filed promptly. A material change includes, without limitation, a
material change in the percentage of the class of securities beneficially owned (an acquisition
or disposition of beneficial ownership of 1% or more of the class of securities is deemed to be
material).
Schedule 13G is a short-form statement that certain passive investors may file in lieu of
Schedule 13D under certain circumstances. Depending upon circumstances, an initial
Schedule 13G filing must be made either: (A) within ten days after the filing requirement
arises; (B) within 10 days after the end of the month in which the filing requirement arises; or
(C) within 45 days after the end of the calendar year in which the filing requirement arises.
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Schedule 13G must be amended under certain circumstances including: (A) within 45 days
after the end of a calendar year in which there are any changes in the information reported
therein; (B) for certain investors, promptly after certain changes in ownership occur; and (C)
for certain other investors, within ten days after the end of the first month in which such
changes in ownership occur.
If a Schedule 13G filer ceases to be a passive investor (i.e., if the filer holds the securities
with the purpose of changing or influencing control of the issuer) or is otherwise no longer
eligible to file a Schedule 13G rather than a Schedule 13D, such filer is required to file a
Schedule 13D within ten days of such change. There is a ten day cooling off period after
such filing is made during which the investor may not purchase securities of the issuer or its
controlling entities and may not vote securities of the issuer.
Form 13F Holdings and Notice Reports for Institutional Investment Managers(ERA)
If an adviser exercises investment discretion with respect to proprietary and/or client accounts
holding in the aggregate more than $100 million of “13F Securities” (described below) on
the last trading day of any calendar month of a calendar year, the adviser is deemed to be an
“institutional investment manager” and must file a Form 13F with the SEC at the following
times:
•

within 45 days after the last day of such calendar year (i.e., by February 14 of the
subsequent calendar year); and

•

within 45 days after the last day of each of the first three calendar quarters of the
subsequent calendar year (i.e., by May 15 for March 31 holdings, August 14 for June 30
holdings, and November 14 for September 30 holdings).

13F Securities (which are generally exchange-traded equity securities) are listed on the
Official List of Section 13F Securities published by the SEC with respect to each reporting
date. Form 13F requires disclosure of information regarding the holdings of 13F Securities by
the adviser, its affiliates and client accounts.
Early in each calendar year, an adviser should determine whether it, and/or any of its
affiliates (including special purpose vehicle general partner entities, and any private funds it
advises) will be deemed to be institutional investment managers for the filing due on
February 14th of that calendar year (and therefore for each of the other three filing deadlines
that occur in that calendar year).
Section 16 Filings(ERA)
Section 16 of the Exchange Act addresses transactions in securities of an issuer by directors,
officers (as defined) and principal stockholders of the issuer. Section 16 applies to every
person who is directly or indirectly the beneficial owner of more than ten percent (10%) of
any class of an issuer’s equity securities that is registered under Section 12 of the Exchange
Act and to every director and officer (as defined) of any issuer that has a class of equity
securities so registered (all such persons being referred to herein as “Insiders”). Note that an
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adviser is not deemed to be the beneficial owner of certain securities held for the benefit of
third parties or in customer or fiduciary accounts in the ordinary course of business, as long
as such shares are acquired without the purpose or effect of changing or influencing control
of the issuer.
Section 16(a) imposes various reporting obligations on Insiders including:
•

initial beneficial ownership statement (Form 3) (due within 10 days after the Insider
becomes such a beneficial owner, director, or officer);

•

report of changes in beneficial ownership (Form 4) (due before the end of the second
business day following the day on which the subject transaction has been executed); and

•

annual statement of beneficial ownership (Form 5) reporting transactions not previously
reported on Form 4 (due within 45 days of the issuer’s fiscal year-end).

Federal Form D and State Notice Filings(ERA)
Securities of private funds are generally sold in the U.S. pursuant to SEC Rule 506 of
Regulation D adopted under the Securities Act of 1933 (the “Securities Act”). SEC
Rule 503 of Regulation D requires that issuers relying on Regulation D file a “Form D:
Notice of Exempt Offering of Securities” (“Form D”) with the SEC electronically no later
than 15 calendar days after the first sale of securities in the offering. Most states in which
sales are made in a Rule 506 offering (and in certain cases states from which such sales are
made) also require that issuers submit to the applicable state agency a “notice” filing, which
normally includes a copy of the Form D filed with the SEC, a consent to service of process
and a fee.
For continuous offerings such as those by an open-end private fund, the Form D filed with the
SEC must be periodically amended:
•

to correct a material mistake of fact or error in the previously filed notice, as soon as
practicable after discovery of the mistake;

•

to reflect a change in the information provided in the previously filed notice as soon as
practicable after the change occurs, except for certain enumerated items;9 and

•

annually, on the anniversary of the most recently filed notice, if the offering is continuing
at that time.

All Form D amendment filings must include updated responses to all items.

9

Those items that may change without prompting a periodic Form D amendment include (without limitation) the
amount of securities sold in the offering; the total number of investors who have invested in the offering; and the
amount of sales commissions, finder’s fees, etc., if the change, together with all other changes in that amount since
the previously filed notice, does not result in an increase of more than 10% than the amount previously reported.
2015 – Other Periodic Compliance Matters

Page 13

Compliance
Tip

Periodic State Blue Sky Filings
Certain states require that, after the initial “notice” filing, additional
periodic filings be made and renewal fees paid with respect to continuous
offerings of securities. The penalties for failure to make such periodic
renewal filings in certain states can be significant.
Advisers to private funds should determine after each subscription date
whether any subscriptions create additional state blue sky filing obligations.

Investment Adviser State Notice Filings
Certain states require SEC-registered investment advisers that have a place of business in the
state, or more than a de minimis number of clients (usually five) in the state, to “notice file”
in the state. Notice filing for an adviser usually involves simply checking an additional box
for the relevant state on the adviser’s Form ADV Part 1 and paying an annual fee to the state
(through the IARD). In certain cases, certain personnel of the adviser may be required to
register as investment adviser representatives in a state.
Initial and Ongoing “Bad Actor” Rule Representations by Covered Persons(ERA)
Rule 506(d) of SEC Regulation D adopted under the Securities Act, known as the “bad actor”
rule, disqualifies an issuer of securities (such as a private fund) from relying on Rule 506 of
Regulation D to make a sale of its securities if certain persons related to the issuer or that
participate in the offering of such securities (“covered persons”) are “bad actors.”10 The
definition of “covered person” under Rule 506(d) is broad and includes certain internal
personnel, certain external service providers and certain of their personnel and investors that
own 20% or more of a private fund’s voting securities. The list of events that cause a covered
person to be a “bad actor” is also broad, covering many types of securities-related criminal
convictions and injunctions, final orders and disciplinary actions by the SEC, the CFTC and
state regulators, suspensions and expulsions by self-regulatory organizations, and other
proceedings and dispositions. If any relevant conviction, order, judgment, etc. was entered
prior to September 23, 2013, the private fund must provide prospective investors with
information concerning such “bad act.” If any relevant conviction, order, judgment, etc. was
or is entered on or after September 23, 2013, the private fund must either terminate the bad
actor’s status as a covered person or the private fund must suspend the offering of its interests
under Rule 506 of Regulation D.
A private fund that is engaged or will engage in offerings of its interests pursuant to Rule 506
of Regulation D should obtain the necessary information from each covered person of the
private fund so that it may determine whether any covered person is a “bad actor” under the
rule. Private funds that are engaged in ongoing offerings should obtain updated information
from their covered persons periodically while the offering continues.
10

Our bulletin regarding the “bad actor rule” as well as other Regulation D amendments is available here:
http://www.fdh.com/news/data/00074.
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Anti-Money Laundering; OFAC Compliance; U.S. Sanctions Programs(ERA)
Advisers should periodically review their anti-money laundering and economic sanctions
program compliance policies and procedures to ensure that they are adequate and are being
followed.
Economic sanctions programs administered by the Office of Foreign Assets Control
(“OFAC”) are applicable to all advisers. Advisers should therefore periodically check
whether any clients or private fund investors have been added to the List of Specially
Designated Nationals and Blocked Persons maintained by OFAC.
Regulatory
Development

Proposed Anti-Money Laundering Rules
On September 1, 2015, the Financial Crimes Enforcement Network
(“FinCEN”) published a notice of proposed rulemaking in the Federal
Register that would require SEC-registered investment advisers to establish
and maintain anti-money laundering (“AML”) programs and report
suspicious activity to FinCEN pursuant to the Bank Secrecy Act (the
“BSA”).11 The proposed rules would amend the regulations implementing
the BSA to include SEC-registered investment advisers in the definition of
“financial institution” for purposes of the BSA. As a result, SEC-registered
investment advisers would be subject to all of the requirements to which
other financial institutions are subject under the BSA, including (without
limitation) filing Currency Transaction Reports for transactions or groups of
related transactions involving deposits, withdrawals, exchanges, payments
or transfers of more than $10,000 in currency by, through or to the adviser;
and creating and retaining records of transmittals of funds in excess of
$3,000, and ensuring that certain information pertaining to the transmittal of
funds “travels” to the next financial institution in the payment chain. The
comment period for FinCEN’s proposed rules ended in early November
2015, so SEC-registered investment advisers should be prepared to begin
adopting AML policies and procedures as soon as early 2016.

TIC and BEA Reporting(ERA)
The Treasury International Capital (“TIC”) reporting system of the Department of the
Treasury collects data for the United States on cross-border “portfolio” investments between
U.S. residents and foreign residents, while the Bureau of Economic Analysis (“BEA”)
collects data with respect to, among other things, cross-border “direct” investments between
such U.S. and foreign residents. A “direct” investment is an investment in which a resident
of one country obtains a degree of influence over the management of a business enterprise in
another country. In general terms, the threshold used to define direct investment is ownership
11

The release regarding FinCEN’s proposed rulemaking is available at:
http://www.fincen.gov/statutes_regs/frn/pdf/1506-AB10_FinCEN_IA_NPRM.pdf.
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of at least 10% percent of the voting securities of an incorporated business enterprise or the
equivalent interest in an unincorporated business enterprise (with special rules applying in the
context of an investment in a limited partnership). A “portfolio” investment is any
international investment which is not a direct investment. BEA forms may be required to be
filed by private funds and advisers that (i) have a direct investment in a foreign entity or (ii)
in whom a foreign entity has a direct investment, in each case if the relevant thresholds are
exceeded.
The monthly and quarterly TIC forms that may be required to be filed by an adviser include:
•

TIC Form SLT TIC Form SLT is required to be filed by advisers that are, or the clients
of which are, U.S. resident end-investors in long-term foreign securities, U.S. resident
custodians of long-term foreign securities held for the account of U.S. residents or longterm U.S. securities held for the account of foreign residents, in each case if such
custodians are not subject to their own reporting obligation, and/or U.S. resident issuers
of U.S. securities held by foreign residents. TIC Form SLT is filed with the Federal
Reserve Bank of New York (“FRBNY”). TIC Form SLT must be filed with respect to
(a) a U.S. person’s holdings of long-term securities of foreign issuers (as defined in the
instructions to the form), and (b) the holdings by foreign residents of such person’s longterm U.S. securities (for example, securities issued by a U.S. private fund), unless the
aggregate fair value of all such holdings of such person (including all members of such
person’s consolidated group) is less than $1 billion. In determining whether it (or another
member of its consolidated group) is obligated to file a report on Form SLT, each U.S.
resident adviser must take into account all investments in long-term foreign securities that
are held for the account of its own portfolio or for the portfolios of its U.S. clients, unless
such securities are held by U.S. resident custodians (such as prime brokers, banks or
other entities that manage or administer the custody or safekeeping of securities for
investors). Accordingly, a U.S. resident adviser that manages or advises a U.S. resident
private fund that invests its assets in foreign funds, must take into account, in determining
whether the holdings of such adviser and the other members of its consolidated group
meet or exceed the $1 billion threshold, the value of the U.S. resident private fund’s
holdings of securities of the foreign funds unless such securities are held by a U.S.
resident custodian. In particular, it should be noted that a U.S. resident adviser that
manages a U.S. resident feeder fund that invests in a foreign master fund must include in
such adviser’s aggregate holdings the fair value of the feeder fund’s investment in the
master fund. Once the consolidated total of all reportable long-term U.S. and foreign
securities for a reporting entity has a total fair market value equal to or more than $1
billion on the last business day of a reporting month, the reporting entity must submit a
report for that month. In addition, the reporting entity then must also submit a report for
each remaining month in that calendar year, regardless of the consolidated total of
reportable securities held in subsequent months during that year.

•

TIC B Forms TIC B forms are required to be filed by U.S. resident advisers whose
consolidated reportable claims against or liabilities to foreign residents meet or exceed
the reporting thresholds (generally $50 million in total, or $25 million with respect to any
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one country). Reportable claims include dollar-denominated and foreign currencydenominated claims on or liabilities to foreign residents (including affiliates) and claims
or liabilities of customers (i.e., clients) that are held in custody if there is no other U.S.
resident custodian with a reporting obligation with respect to such claim or liability. Of
note, contractual claims or liabilities, including management fees and expense
reimbursements owed, are reportable. Once a threshold is exceeded with respect to any
TIC B form, the reporting entity must submit the appropriate TIC B form for the relevant
period and must continue to submit that TIC B form for the remainder of the calendar
year. Advisers should prepare consolidated TIC B reports for themselves and their U.S.
resident subsidiaries except for their owned or controlled securities brokers and dealers,
insurance underwriting firms and pension funds (which should file their own TIC B
reports). TIC Forms BC, BL-1 and BL-2 are filed monthly, while TIC Forms BQ-1, BQ2 and BQ-3 are filed quarterly. Advisers that are required to file TIC B forms should
submit them to the FRBNY.
•

TIC Form D TIC Form D is required to be filed by U.S. resident advisers whose
consolidated reportable derivatives contracts exceed the reporting thresholds ($400
billion total notional value of worldwide holdings of derivatives or $400 million net
settlements reported on TIC Form D for any calendar quarter). Reporters should
consolidate only their U.S. resident subsidiaries on the same basis as annual reports
submitted to the SEC or on the same basis as described in generally accepted accounting
principles (GAAP). Once either exemption level has been exceeded, the reporting entity
must submit TIC Form D for that calendar quarter, for the remaining quarters in the same
calendar year, and for each quarter of the following calendar year. Advisers that are
required to file TIC Form D should submit it to the FRBNY.

•

TIC Form S TIC Form S must be filed by U.S. resident advisers whose consolidated
reportable transactions (e.g. purchases, sales, redemptions and new issues) in U.S. or
foreign long-term securities directly from or to foreign residents exceed the reporting
threshold ($350 million) in the reporting month. Examples of transactions that may be
reportable by advisers on TIC Form S include the purchase and sale of private fund
equity interests and the purchase and sale of long-term securities for a private fund’s or
other client’s portfolio. Reporters should consolidate all their subsidiaries, except for
foreign-resident offices and subsidiaries, in accordance with GAAP.

In addition to the above listed monthly and quarterly TIC forms, advisers may also be
required to file the following forms annually or every five years, as applicable:
•

TIC Form SHC Quinquennial (i.e., every five years) benchmark survey of U.S.
holdings of foreign securities. TIC Form SHC was last filed in 2012 for the period
ending December 31, 2011.

•

TIC Form SHCA The annual version of TIC Form SHC. This form is required to be
filed by those reporters that are instructed to do so by the FRBNY.
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•

TIC Form SHL Quinquennial (i.e., every five years) benchmark survey of foreign
holdings of U.S. securities. The next TIC Form SHL is expected to be due in 2019.

•

TIC Form SHLA The annual version of TIC Form SHL. This form is required to be
filed by those reporters that are instructed to do so by the FRBNY.

•

BE-10 Forms - Benchmark Survey of U.S. Direct Investment Abroad
Conducted by the BEA every five years, the BE-10 benchmark survey collects data
regarding U.S. direct investment abroad and is the BEA’s most comprehensive survey of
such investment. The last BE-10 survey was conducted in 2015 and covered 2014 while
the next survey will be conducted in 2020 and will cover 2019.

•

BE-180 Forms - Benchmark Survey of Financial Services Transactions
Between U.S. Financial Services Providers and Foreign Persons Conducted
by the BEA every five years, the BE-180 benchmark survey collects data regarding
transactions between U.S. providers of “financial services” (which include but are not
limited to financial advisory and management services such as managing and operating
hedge funds, private equity funds, commodity pools and other investment vehicles) and
foreign persons (including foreign affiliates, such as offshore funds). The last BE-180
survey was conducted in 2015 and covered 2014 while the next survey will be conducted
in 2020 and will cover 2019.

•

BE-13 Forms – Survey of New Foreign Direct Investment in the United
States The BE-13 survey collects information regarding direct investments by foreign
entities in the U.S. A U.S. entity is required to complete a BE-13 form if (1) a foreign
direct investment in the United States is created or (2) an existing U.S. affiliate of a
foreign parent establishes a new U.S. legal entity, expands its U.S. operations, or acquires
a U.S. business enterprise. Foreign direct investment is defined as the ownership or
control, directly or indirectly, by one foreign person of 10 percent or more of the voting
securities of an incorporated U.S. business enterprise, or an equivalent interest of an
unincorporated U.S. business enterprise, including a branch. To determine which form
should be filed, U.S. persons should refer to the BEA’s instructions which can be found
online here: http://bea.gov/surveys/pdf/be13/which-be13-form-do-i-file.pdf. BE-13
forms are due no later than 45 days after a triggering acquisition is completed, new legal
entity is established or expansion is begun. The BE-13 forms and additional resources can
be found on the BEA’s website, here: http://bea.gov/surveys/respondent_be13.htm.

In summary, advisers may be required to complete and file a number of TIC and/or BEA
forms, with such requirements being triggered by varying levels (or thresholds), expressed as
a dollar amount and calculated on varying bases, of either foreign investment in such advisers
or members of their consolidated reporting groups, or the level of foreign investment by such
advisers and the members of their consolidated reporting groups. Filings may be required to
be made as often as monthly or as infrequently as every five years and certain transactions
may give rise to a filing obligation. Advisers should consult with counsel to determine what,
if any, TIC and/or BEA reporting obligations they may have.
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State and Local Lobbyist Registrations(ERA)
An adviser advising public entities (such as public employee retirement plans) or private
funds in which such entities are investors should review applicable state and local laws
regarding lobbying to determine if the adviser or its personnel are required to register as
lobbyists or in a similar capacity.
Identity Theft Prevention Program – Red Flags Rules
SEC Regulation S-ID and CFTC Rule 162.30 adopted under the CEA require certain
regulated entities to establish programs to address risks of identity theft to their clients (the
“Red Flags Rules”). The Red Flags Rules require certain persons (including certain SECregistered investment advisers, CPOs and CTAs) to develop and implement a written identity
theft prevention program (an “ITPP”).
An adviser should make an initial determination as to whether it is a “financial institution” or
a “creditor” as defined in the Red Flags Rules. If, at the time of determination, the adviser is
neither a “financial institution” nor a “creditor,” it is not required to implement an ITPP.
Advisers that determine that they are not required to develop an ITPP should periodically
reassess this determination.
Periodic Matters for Registered CPOs and CTAs Relying on CFTC Rule 4.7(ERA)
CFTC-registered CPOs and CTAs that rely on CFTC Rule 4.7 are subject to various periodic
compliance obligations, including the following:
•

CPOs must provide a quarterly account statement to each investor in a commodity pool;

•

CPOs must file NFA Form CPO-PQR within 60 days of each quarter end (other than the
fourth quarter) (see above regarding annual filing obligations);

•

CTAs must file NFA Form PR within 45 days of each quarter end (other than the fourth
quarter) (see above regarding annual filing obligations); and

•

CPOs and CTAs must update Form 7-R and Form 8-R filings to reflect changes in the
firm and changes in the firm’s principals and associated persons.

******
The foregoing summary of compliance matters covers some, but not all, of the requirements
applicable to advisers in connection with their SEC registration and their advisory business.
Advisers that are also registered as commodity pool operators and/or commodity trading
advisors, or as broker-dealers, are subject to additional compliance requirements. Stateregistered investment advisers may also be subject to additional requirements, such as the
provision of annual financial statements to state securities regulators.
If you have questions concerning the matters discussed above, or would like more detailed
information, please contact one of the attorneys referenced below.
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•

Matthew S. Eisenberg, 203-325-5084 or meisenberg@fdh.com

•

Reed W. Balmer, 203- 325-5011 or rbalmer@fdh.com

•

Erik A. Bergman, 203-325-5026 or ebergman@fdh.com

•

Justin J. Shigemi, 203-325-5065 or jshigemi@fdh.com

•

Harold B. Finn III, 203-325-5029 or hfinn@fdh.com

•

Richard D. Kilbride, 203-325-5075 or rkilbride@fdh.com

•

Claire A. Benoit, 203-325-5009 or cbenoit@fdh.com

Finn Dixon & Herling LLP is a law firm with extensive experience providing corporate, transactional, investment
management, securities, tax, executive compensation, bankruptcy and litigation counsel. Our clients include large
and small corporations, venture capital and private equity firms, financial institutions, hedge funds and other
investment funds, investment advisers, commodity pool operators, commodity trading advisers, broker-dealers,
family offices, public and private businesses, executives, management teams and entrepreneurs.
Copyright © 2015 Finn Dixon & Herling LLP. All Rights Reserved. FDH COMPLIANCE SERIES. These
materials are intended to inform our clients and friends about developments in the law. They are not intended to
constitute a legal opinion or advice or to address any client’s legal issue or specific situation. The format of these
materials, and the complex nature of the subject matter, required the making of general statements that summarize
complex bodies of law and that may be incomplete in some respects. In addition, these materials speak as of the
version date set forth below and may not reflect subsequent developments in the law or interpretations thereof.
Accordingly, the reader is cautioned against using any of this material in specific situations without obtaining the
advice of competent counsel. In light of the foregoing, and the general nature of these materials, these materials
should not be regarded, or relied upon, as legal advice.
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